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In the Matter of
U.S. DEPARTMENT OF LABOR Case No. 84-JPT-11
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James W Al ken, Esquire _
For the Conpl ai nant

Vi ncent c¢. Constantino, Esquire
For the U S. Departnent of Labor

DECI SI ON. AND ORDER OF REMAND

Statenment of the Case

Thi s-proceedi ng arises under section 166(a) of the Job
Training Partnership Act (hereinafter JTPA), 29 U S. $1576, and
the inplementing regulations at 20 C.F.R. Part 636. tis the
result of an appeal of the National Urban |ndian Council (herin-
after NUC) of its non-selection as a Native Anerican grantee
for Fiscal Year 1984, Pursuant to $636.10 of the regul ations,
ahearing was held on May 14, 1984 in this matter.

Fi ndi ngs of Fact and Concl usi ons of law-

Backgr ound

The Division of Indian and Native American Prograns (DI NAP)
is part of the Ofice of Special Target Prograns in the U S
Departnent of Labor. DINAP Is charged with adm nistering the
Job Partnership Training Act (JpTa) as it affects Indians and
ot her Native Enericans. Previously DINAP was in charge of
adm nistring the Conprehensive Enploynment and Job Training Act
with regard to these groups. There is little difference in the
provi si ons of CETA and JPTA in the provisions affecting Indians
and Native Americans.
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Part of DINAP's operations consists in review ng applica-
tions for grants submtted by various organizations to admnister
JPTA programs. This reviewis a two tiered operation (1)
determ nation whether the applying organization is qualified to
adm ni ster a JPTA program and %%) a review of the proposed
program and the funding Ievel. ly stop (1) was involved in
this controversy.

In order to determne the qualifications of prospective
rantees DINAP publishes a Solicitation of Notice of |ntent
%Sh()? in the Federal Register requesting interested parties to
submt their applications detailing their qualifications. The
SNO is very specific about the information which is to be
‘supplled and also sets a deadline for the receipt of the appli-
- ~cations.

_ After the applications are received by DI NAP they are |ogged
in and assigned by Herbert Fellman, the head of the division,
to one of three supervisors who in turn assign themto federal
representatives who evaluate themin accordance with the instruc-
tions on a check Iist. Their recommendations are forwarded
to a supervisor who evaluates them Instruction No. 3 to the
federal representatives and supervisors reads as follows:

3. If docunment and/or information is unsatisfactory,
contact the applicant by tel ephone and request
subm ssion of the required of corrected docunments
and/or information ASAP. Record the telephone
conversation on standard DINAP form and 1 nclude .
It with the Notice of Intent package. (enphasi s
in.original)

After the supervisors have' conpleted their review they submt
their recomendations to Fellman Who sends them up to Mayrand,
head of the Office of Special Target Prograns for final approval
In cases where nore than one organization applies for the sane
geographical area the %%plication of the conpeting organizations
are sent to a three-nember panel who rate them Under JPTA and
the regulations organizations run by Indians and Native Anericans
are given preference in grant administration. After the review
iﬂ conpl eted applicants are infornmed of their selection or non-
sel ection.

Findings of Fact

The Conplainant, the National Urban Indian Council, is non-
rofit association of organizations of Indians and of individua
ndians. Its Chief Executive Oficer is (}egpry Frazier, an

Arerican Indian. It was organized in 1976 and has had contracts
with the Department of Labor under first CETA and the JPTA for
several years past.
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. On May 27, 1984 DINAP published a SNO inviting organiza-
tions interested in admnistering Fy '84 funds to state their
intent to do so by Junel7, 1983 and to provide certain infor-
mation. Among the information requested was the follow ng:

(1) A description of the geographic
area or areas which the applIcant
proposes to serve together with the
Indian and Native american popul ation
in such areas to the extent known and
the source of the popul ation inform-
tion. The description nust include a
list of States (if more than one) in
al phabetical order, and under each

‘ State a list of counties in al phabe-
tical order, followed by a Iist of
tribes, bands or groups (if any),
i n al phabetical order, and the
square mleage of the requested
services area.

Conpl ai nant resEonded by filing three Nois, one for the State of
Utah, one for the State of Chio and one for *any geographic area
where no Indian or Native Anerican gFoup has applied for program
year 1984 funds and desi gnations". he controversy here involves
the "any georgraphic area" NOI.

Conpl ai nant% nox  for Utah and Chio were approved by
Septenber 15, 1983. Wen it failed to hear about the decision
on its "any geographic area" NOL it inquired of Fellman. In
i nvestigating Fellman di scovered that that NOL had been filed
with the duplicates of complainant's Utah application rather
than logged in for assignment, i.e. it never had been eval uated
by anybody. By the time this error was discovered the eval ua-
t1on of Nois had been conpleted and applicants informed of the
result, but no-:funds had yet been conmtted.

After this discovery Fellman consulted his supervisor
Ma¥;and, Grant O ficer Goldberg and unidentified menbers of the
Ofice of the Solicitor of Department of Labor (SOL). Fellman
gave the matter to his staff assistant Mcveigh to research.
After consultation, which was [imted to these individuals and
did not include any federal representatives or their supervisors,
it was decided that, because the nor failed to specify the
States and/or counties for which Claimnt was applying, it was
deficient on its face and woul d have been denied outright had
it been one of the noi's considered. Accordingly Col dber
wote Frazier on Cctober 11, 1984 that his NOL was not considere
because it failed to describe the. geographic area as required
by the SNO. This proceeding is the appeal fromthis failure
to consider Conplai nant % NoI.
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Was pinap's failure to consider Conplainant's NoI arbitrary
and capri cious.

Di scussi on

Initially O aimant takes the position that its NoI was in
accceptable from when it was filed and should have been approved
as submtted. | do not agree. The SNO required that the
geographi cal area should be specified. Fellman testified cre-
dibly and convincingly that such specificity was required to
assess the qualifications of the applying organizations to
serve the areas in which they were interested. Even if during

. the application period for FY 's4 the areas not served by
" Indians and Native Americans could have been readily identified,

as Calimnt urges, this would not necessarily be the case in
future years, en nore than one such NOL m ght be submtted
i.e. accepting Nois in the form submtted by Caimnt would
have created a precedent which could have left DINAP in a bad
admi ni strative posture. Accordingly, | find that DINAP's insis-
tence that the geographic areas to be served be identified as
required by the S before an NoI is considered acceptable
and ratable is not only not capricious or arbitrary but nakes
good sense.

+ This conclusion would end the controversy but for the fact
t hat under pINAP's own procedures the subm ssion of an unaccep-
tabl e NoI does not automatically disqualify the applican
Under pinarp's own regul ations for evaluating woIs the federal
representatives and their supervisors are instructed to contact
the applicants by tel ephone to see whether the defect can be
remedied. Conplainant insists that had its application been
considered when it was filed it would have been entitled to
such contact, and had it gotten such a call it would have done
its best to come up with specific areas. Fellman, Goldberg
and Mayrand testified that they considered the application so
defective that it could not possibly be cured by further discus--=
sion with Caimant. Peg Cosby, a field supervisor, and Peter
Homer, deputy director of DI'NAP until two weeks after the
hearing and' "a former supervisor of federal representatives,
testified that they would surely have called Conplainant if
they had considered his applicantion defective. 1/ Herman
Narchos, another supervisor, first testified that he would not
have called, then stated on cross exam nation he mght have
called and then again testified that he would not have call ed.

1/ Cosby thought the application was defective, Homer thought
not.
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Initially | view the position that no call would have been
made with suspician because- of the way the application was
treated once the misfiling was discovered. Instead of putting
all further processing and funding of the FY '84 NOI's on hold
while the application at issue was eval uated by the federal
representatives or at |east by one, of their supervisors the
matter was assigned for research to an admnistrative assistant,
McVeigh, and became the subject matter of high |evel conferences
including soL staff nenbers to figure out what to do in the
face of this enbarassment. Mcveigh was not produced to testify
on the nature of his assignment and Fellman | eft the hearing
before | could recall himto inquire further in_light of the
testimony adduced during the hearing. 2/ This entire procedure
., raises the strong suspicion that once the msfiling was dis-
" covered the whole enphasis was on finding a face-saving wa
out of the enbarassment and not on a bona fide evaluation o
the Nor on its merits.

This suspicion is confirned b% the testinony of Cosby and
Honmer both of whom testified that they would have called Frazier
to ask himto correct Conplainant's nNol. Fellman, Coldberg's
and Narchos' testinony that no call would have been made because
DI NAP coul d not have supplied Frazier with the information he
sought, i.e. for which areas other Indians had not applied is
unpersuasive for two reasons (1) the information was available

while the nors were being reviewed and (2) if the' infornation
ei ther was not available or pinap-did not wish to reveal it,
Conpl ainant, if notified of the unacceptability of its nNor woul d
have had an OEportunlty to decide whether it w shed proceed in
Its usual fashion of applying and then withdrawing if it found
itself conmpeting wth another Indian organization. Frazier
testified credibly that he had expected such a call if his
novel wnor was found unacceptable and that he would have been
preﬁared to proceed to file for specific area-based on as
nuch information as he had been able to gather. —

“Another factor which |eaves ne to conclude that Caimnt's
application was not considered on its nertis is the fact that

Conpl ai nant and Frazier had been grantees of DCOL both under

CETA and JPTA since 1973. Frazier was well known to DINAP,

visited there frequently on business, had been requested to

take over a Utah grant ~when the initial grantee failed to

performand had 2 Nnois for fiscal '84 accepted. It stretches

2/ Fellman Was DINAP's | ead-off w tness and was present during
most of the hearing but left before its conclusion.
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credulity to the breaking point to be asked to believe that an
No1 of such an organi zation woul d have been deni ed out of hand
w thout at |east some discussion of remedying the shortcomming.
This is especially true as the State of Chio which had submtted
on NoI nuch nore deficient than that submtted by O ai mant was
hel ped in producing an acceptabl e noI.

The Gant Oficer cites Deputy Chief Judge Thomas deci sion
N Indian Human Resources Center Inc., 83-JPT-4 in support of
tsTargument that Dbecause the NOL 1n question was submtted on
Qe | ast possible date it was, in any event, too |ate to seek
h

ditional information prior to rating the nor. | do not believe
I's decision is opposite here nor do | find it ent|reky per sua-
ive. That case involved the subm ssion of an anende

provision of additional information for the original SNO.
dge Thomas explicitly indicated that he considered supplying
ost closing information permssible. The case dealt with the
consideration by a rating panel of two NOIs in which one of
t he aﬂpllcants had been given the opportunity to make changes
and the ot her one had not. Here the rating panel stage had
not been reached. There is no showing here at all that there
were other applicants who would have been prejudiced by giving
Conpl ai nant the opportunity to provide the mssing information
or that such conpeting %ﬁpllcants woul d not have been given
the opportunity to respon

NOI, not

Nor is there any showi ng that rating panels are convened
as soon as the date for receipt of Nois had passed. On the
contrary it is evident from Judge Thomas' decision in |ndian
Human Resources and fromthe three nonths time |ag between tThe
closrng deadline for Nois and the designations here that work
to get applications to conformwth the SNO took place after

the filing deadline. Moreover, the original NOL filed in
| ndi an Human Resources was considerably nore defective in set-
ting forth materral tacts than the filed by Conplai nant

here 3/, sothat it cannot be assumed that Judge Thonmas would
have Teached the sane conclusion here as he did_ in Indian
Human Resources. | believe that, absent explicit  stafufory

3/ The contested award in |ndian Human Resources was nade in
the same time frane as is covered here. A Though the testinony
of Mayrand and Col dberg, cited by Judge Thomas in the |ndian
Human Resour ce decision, contradicted their testinony as to how
DINAP dealt wth defective applications | have based nmy findings
herﬁln solely on the evidence adduced at the hearing of thi's
conpl ai nt .
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and regulatory requirements not present at the evaluation oOf
the NOL under “consideration, it is within DINAP's adm'nistrative
di scretion to seek !a post—filing deadline information from
applicants with regard to their responses to the SNO-. Having
set-up such a correction mechanism DINAP is then under an obli-
ation to use iteven handedly in reviewing all applications.

%INAP clearly has failed to do so here.

Concl usi on

For the reasons set forth above | conclude that Complain-
afit's NOI was not considered on its nmerits butwasrejected to
avoi d the embarrassment of the msfiling and the consequent
need for reconsi deration and possible revocation of the des%%-

e

- nations already nade 4/ which would have resulted had

application been submtfed to the established correction process
and had then beenconsidered on its merits. Accordingly | find
that pinap's refusal to subject the application of Conplainant
to the established correction process and DINAPs consequent
failure to rate the Nor was arbitrary and capricious and cannot
be sustai ned.

Renmedy

‘Both parties agree that if | find that Conplainant9 Nor
was inproperly processed, the proper rened¥ Is to remand the
case to the Giant Oficer. Upon receipt of the Remand O der
the Gant Officer is to request Conplainant to specify the
geographical area it wshes to serve and to consider the appli-
cation as so corrected. |f there is any applicant wth whose
NoI that of Conplainant nmight conpete and such organization
has not yet had an opportunity to perfect its NoI by providing
additional information it is to be pernmitted to do'so. After
all parties have perfected their nois as indicated above the
Gant Oficer is to rerate their application

T

4/ There is evidence that Conplainant's mght very well have
successfully conpeted in five States where awards were made to
organi zations not controlled by Indians or other Native Ameri-
cans.
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- ORDER

It is ordered that this case be and it hereby is remanded
to the Gant Oficer for processing as outlined above.
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ANASTASI A T. DUNAU
N Admi nistrative Law Judge

4 1984
Dat ed: NOV 1
Washington, D.C

ATD:pas
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